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THE NEW BRITISH IMPERIAL LAW OF NATIONALITY 

The law of nationality, which determines the relation borne by private 
individuals to sovereign states, is a distinct branch of public law. Being 
necessarily somewhat technical and detailed in its provisions, it does not 
ordinarily attract popular interest and attention in times of peace. 
However, when war breaks out, the question of nationality is seen to be 
one of vital importance to the state. In times of peace the population 
of a country presents an appearance of uniformity, and citizens and 
aliens mingle freely, carrying on the ordinary business of life with each 
other, apparently regardless of the question of allegiance. Especially has 
this been so in modern times, with their extensive intercourse between 
nations and liberal laWs governing the rights of aliens. But, never- 
theless, when a country is cast into the crucible of war, the component 
parts of its population are quickly separated into citizens or subjects, 
allies, alien enemies and neutrals. For some years the theory has been 
growing that divisions of nationality are being obliterated and replaced 
by economic and class divisions. The great war now being waged has 
proven that, whether or not the change mentioned is in a process of 
development, it has not yet reached the stage where it effectively con- 
trols the relation between separate countries. Divisions of nationality 
are still predominant. 

To most students of history and law the nature and development of 
the British Empire has been an object of wonder, and its future develop- 
ment an object of various speculation. This strange conglomeration, 
under one sovereignty, of countries so widely separated geographically 
and peoples so widely separated ethnologically has to some persons ap- 
peared to be a haphazard arrangement without the elements of sympathy 
and essential unity. Such persons have prophesied that the war would 
prove the complete undoing of the British Empire. This prophecy, the 
European war seems to have proven to be untrue. On the other hand, 
the heat of the war appears to have dispelled the dividing elements, at 
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least for the time, and to have united the various parts of the Empire, 
which have shown a cohesive power not realized before. 

It is an exceedingly interesting coincidence that only a few days after 
Great Britain had declared war against Germany and Austria-Hungary, 
the new British imperial law of nationality received its third and last 
reading in Parliament. This law was passed August 7, 1914, and took 
effect January 1, 1915. For the first time it provided a means under 
which Canada, Australia, and the other outlying dominions of the 
British Empire could confer, through naturalization, citizenship in the 
British Empire besides citizenship in the particular dominion concerned. 
Sir Gilbert Parker observed in his speech in the House of Commons on 
May 13, 1914, upon the occasion of the second reading of the "British 
Nationality and Status of Aliens Bill," that " it was a truly imperial law, 
the only one which exists in the truest imperial sense." 

The British Empire appears to have grown piece by piece to its present 
proportions, without any preconceived plan. The British have not 
devoted particular attention to theories of law and government. British 
scholars and statesmen have not endeavored to make a science of juris- 
prudence as have scholars and statesmen of Continental Europe and 
Latin America. With the British, law is primarily a matter of expe- 
diency and common sense, and law follows fact rather than faet law. In 
his speech in the House of Lords of March 7, 1914, on the occasion of the 
second reading of the Nationality and Status of Aliens Bill, Lord Em- 
mott, the under Secretary of State for the Colonies, said : 

I do not put forward this Bill with any pretension that it is an im- 
portant scheme of empire building. Speaking for myself, I have no 
desire to see the large and stately edifice of the British Empire covering 
more ground, particularly as it is composed, not of inanimate brick and 
stone, but of human elements containing within themselves the seed of a 
possible boundless growth. What I do claim for this measure is that it 
furnishes some useful cement for the Empire, that it does something to 
bind the Empire together, that it rounds off the structure of British 
citizenship and by filling up some of the cracks in the old building re- 
moves a long-felt grievance in some of the Dominions. 

The Earl of Selborne said that, from his experience of service outside 
the British Kingdom, he regarded this bill as one of great importance, 
and the Earl of Halsbury said "that it would not be possible to exag- 
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gerate the importance of this bill." Lord Emmott called attention to the 
fact that great numbers of Americans emigrate yearly to Canada, take 
up land and obtain naturalization as citizens of Canada and said : 

When in Canada they are, consequently, naturalized citizens of that 
Dominion, but if they come to the United Kingdom they are still re- 
garded technically as citizens of the United States. So far as foreign 
countries are concerned, the disabilities under which they labor are not 
serious, for they are entitled to a passport which will ensure for them the 
good offices of the representatives of our diplomatic and consular serv- 
ices; but if they come to this country they remain technically foreign 
citizens and, unless they are naturalized here under our laws, they can- 
not, for instance, own a British ship, they cannot qualify for any office in 
this country or for the municipal or Parliamentary franchise, and they 
cannot be made members of your Lordships' House. That represents, I 
think your Lordships will agree, a gross anomaly and a real grievance. 

He also observed that "the general effect of the bill is to put an alien 
naturalized thereunder in the same position as a natural-born British 
citizen, save only in the case where two nations lay claim to his being a 
national of theirs." Mr. Harcourt, the Secretary of State for the Colo- 
nies, in his speech of May 13, in the House of Commons, also called 
attention to the anomalous position of persons naturalized in Canada 
and other British Dominions. He said: 

It has been an absurd and intolerable situation in relation to naturali- 
zation which we have undergone for many years, and the only wonder 
is why anybody tolerated it so long. British naturalization has been 
valid throughout the Dominions, indeed, throughout the world, but 
Dominion naturalization has only been valid in that Dominion in which 
it happens to be granted. An alien naturalized in Australia became an 
alien again the moment he crossed to New Zealand. A man who had 
become a British subject in Cape Colony before the Union, found him- 
self a foreigner and alien when he went to the Transvaal even after its 
annexation. 

Sir Gibert Parker mentioned the case of a Minister of the Dominion of 
Canada born in the United States who, had he gone to England as a 
member of the Imperial Defence Committee, " would have arrived as an 
American and not as a British subject." 

The statements of these gentlemen that persons naturalized in one 
Dominion were everywhere else in Great Britain "aliens" is almost in- 
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comprehensible, in view of the fact that all persons who obtain certifi- 
cates of naturalization as citizens of a particular Dominion are required 
to take the oath of allegiance to the King and Emperor. It is hard to 
believe that the taking of this oath does not make the person naturalized 
in Canada, for example, a British subject, wherever he may go, although 
he has the right of citizenship in Canada only. In a federation, it is 
important to draw a distinction between "nationality" which determines 
the relation of a person to the supreme sovereignty, and "citizenship," 
which determines the relation of a person to that part of the federation 
in which he resides and performs the ordinary civic duties. The British 
do not seem to have drawn this distinction. In the United States the 
distinction must necessarily be drawn. Thus while a Porto Rican has 
American nationality, he has not citizenship of the United States. 

Before considering further the provisions of the new British law of 
nationality, it will be interesting to note how this piece of imperial legisla- 
tion was carried through. The process was briefly stated by Lord Em- 
mott in the following words: 

The matter was considered by a strong Inter-Departmental Com- 
mittee in 1901, and the proposals of that committee were embodied in a 
draft bill that was presented to the Imperial Conference in 1907. That 
draft bill was afterwards considered separately by all the Dominions, and 
criticisms were offered upon it which were considered by His Majesty's 
Government to be justified. Another Inter-Departmental Committee 
was appointed in 1908 to consider the criticisms that had been made, and 
to offer suggestions for the amendment of the bill. The report that this 
committee presented was sent out to the Dominions and a special con- 
ference was suggested, but a good deal of time passed, and it was found 
more convenient to defer that further conference to the Imperial Con- 
ference which met in 1911. I do not think that any better example 
could be given of the increasingly practical value of the consideration of 
subjects of general interest to the Empire at Imperial Conferences than 
the discussion of this question of naturalization at the Imperial Con- 
ference of that year. 

It is interesting to note that this law does not become effective in the 
separate Dominions until approved by the legislatures thereof. (Part II, 
sec. 9.) The individual Dominions still retain the right to grant local 
citizenship upon such terms as they please (Part III, sec. 26), but in 
order to confer imperial citizenship each Dominion must comply with 
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the imperial law. Thus, while New Zealand, under its local law, may 
grant New Zealand citizenship to an alien who has been in New Zealand 
only twenty-four hours, it cannot grant British imperial citizenship to an 
alien unless within the eight years immediately previous to his applica- 
tion he has resided in British territory, or has been in the service of the 
Crown, at least five years, and has resided in the territory of New Zea- 
land at least one year, immediately preceding the application. (Part II, 
sec. 2.) 

The other requirements of an applicant for naturalization not men- 
tioned above are: (b) that he is of good character and has an accurate 
knowledge of the English language; and (c) that he intends, if his applica- 
tion is granted, either to reside in his Majesty's Dominion or to enter or 
continue in the service of the Crown. It will be noted that service under 
the British Crown (for example, service as a British consul) may be 
accepted in lieu of residence in British territory. In the United States 
actual residence is a prerequisite to naturalization, except in cases of 
persons who have served as seamen on American merchant vessels, 
or in the navy or marine corps. There is a special provision in favor of 
native British women who have been married to aliens. After the 
termination of the marital relation through death or divorce of the 
husband, a widow may be naturalized as a British subject without being 
compelled to comply with the ordinary requirements concerning res- 
idence. [Sec. 2 (5).] 

Under the third paragraph of section 2, "the grant of a certificate of 
naturalization shall be in the absolute discretion of the Secretary of 
State, and he may, with or without assigning any reason, give or with- 
hold the certificate as he thinks most conducive to the public good, and 
no appeal shall lie from his decision." By section 4, the Secretary of 
State is authorized to issue a certificate of naturalization "to any person 
with respect to whose qualifications as a British subject, a doubt 
exists." Under section 5, the children of aliens naturalized as British 
subjects are not themselves naturalized thereby except upon the special 
application of the parents, and a child so naturalized may within a year 
after attaining his majority make a declaration of alienage and thereby 
cease to be a British subject. The same section gives the Secretary of 
State authority to grant in his discretion a certificate of naturalization 
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"to any minor" although the usual conditions required by the act 
have not been complied with. This provision is understood to apply 
particularly to cases of children of native British women who are widows 
of aliens, and who have returned to British territory to reside. 

Under section 8 of the law, "the Governor of any British possession 
shall have the same power to grant a certificate of naturalization as the 
Secretary of State has under this act," and under section 9 the legislature 
of a Dominion which adopts this act may provide how and by what 
department the business of naturalization is to be carried out in the 
Dominion. Part II of the act, which relates entirely to naturalization, 
ends with a statement that "the legislature of any such Dominion may 
at any time rescind the adoption of this Part of this act, provided that 
no such rescission shall prejudicially affect any legal rights existing at the 
time of such rescission." [Sec. 9 (4).] 

It will be observed that this unusual piece of legislation is not a law 
imposed by the central government upon the various British possessions, 
but is the result of an agreement voluntarily entered into by the various 
component parts of the British Empire, from which agreement any one 
of the parts is free to withdraw when it pleases. The law considered as a 
whole, after its adoption by the various Dominions, is almost in the 
nature of a collection of identic treaty conventions. 

By the Act of Settlement (12 and 13 Wm. Ill, c. 2) it was provided 
that no person born out of "these kingdoms (although he be naturalized 
or made a denizen), except such as are born of English parents, shall be 
capable to be of the Privy Council or a member of either House of Parlia- 
ment, or to enjoy any office or place of trust, either civil or military; 
or to have any grant of lands, tenements or hereditaments from the 
Crown to himself, or any other or others in trust for him." There ap- 
pears to have been some doubt whether this provision was abrogated by 
the Naturalization Act of 1870, but by the second paragraph of section 3 
of the present law it has been expressly abrogated, so that persons 
naturalized as British citizens, in the United Kingdom or one of the 
British possessions, may now sit in Parliament, or be a member of the 
Privy Council, or hold an office or place of trust either civil or military. 
This provision is no doubt pleasing to the British possessions and may 
perhaps lead the way to a more representative Imperial Parliament. 
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The provisions of the nationality law mentioned above are principally 
of national interest. The provision which is of most interest from the 
international point of view is the first paragraph of section 3, which 
reads as follows: 

A person to whom a certificate of naturalization is granted by a 
Secretary of State shall, subject to the provisions of this Act, be entitled 
to all political and other rights, powers and privileges, and be subject to 
all obligations, duties and liabilities, to which a natural-born British 
subject is entitled or subject, and, as from the date of his naturalization, 
have to all intents and purposes the status of a natural-born British 
subject. 

The third paragraph of section one of the British Naturalization Act of 
1870 reads as follows: 

An alien to whom a certificate of naturalization is granted shall in the 
United Kingdom be entitled to all political and other rights, powers, and 
privileges and be subject to all obligations to which a natural-born 
British subject is entitled or subject in the United Kingdom, with this 
qualification, that he shall not, when within the limits of the foreign 
state of which he was a subject previously to obtaining his certificate of 
naturalization, be deemed to be a British subject unless he has ceased to 
be a subject of that state in pursuance of the laws thereof or in pur- 
suance of a treaty to that effect. 

It will be noticed that the qualification in the old law to the effect that 
a naturalized British subject should not be considered a British subject 
within the limits of the country from which he came unless he had ceased 
to be a subject of the country under its law or the change of nationality 
had been recognized under a treaty -with Great Britain, has been bodily 
dropped and nowhere appears in the new law. Although Lord Emmott 
appears, from the statement in his speech quoted above, to have be- 
lieved that the qualification mentioned still held good, Mr. Harcourt in 
his speech of May 13, 1914, declared that "when the bill passes to the 
statute book, we shall have secured the much desired affirmation that a 
British subject anywhere is a British subject everywhere." It might be 
argued that Mr. Harcourt was thinking particularly of the status in the 
rest of the British Empire of a British subject naturalized in a British 
Dominion. However, in order to understand the provisions of the new 
nationality law, it is necessary to consult the report of the Inter-Depart- 
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mental Committee, appointed by the Secretary of State for the Home 
Department February 9, 1899, to study the matter of naturalization. 
This report is dated July 24, 1901, and is printed in the report of the 
American Citizenship Board of December 15, 1906. (H. R. Doc. 326, 
59th Cong., 2d session.) 

In their report, the committee emphasized "the expediency of avoid- 
ing as far as possible the occurrence of cases of dual nationality, or, in 
other words, of endeavoring as far as possible to bring about that a per- 
son who acquires British nationality shall thereupon cease to be the 
subject of the country to which he previously belonged." (Paragraph 4.) 
The qualification mentioned above was an express admission that a per- 
son naturalized as a British subject might retain his original nationality 
(unless otherwise provided by treaty or statute) and thus have a double 
nationality. It is believed that this qualification was deliberately 
omitted because of the inexpediency of leaving in the law an express 
declaration that a person naturalized as a British subject might right- 
fully retain his original allegiance. The United States has never recog- 
nized the right of a person naturalized in this country to retain his 
original allegiance, as observed in the article in this Journal for July, 
1914, concerning the new German Law of Nationality. 1 As stated 
therein, the United States does not recognize the right of any person to 
obtain of his own volition a dual nationality. Accordingly, the naturaliza- 
tion laws of the United States have always required aliens to make an 
express and absolute renunciation of original allegiance. The change 
in the British law seems to indicate that British opinion has changed, 
and come to be the same as our own as to the necessity of singleness of 
allegiance on the part of naturalized citizens. If there has been any 
doubt on this point it must have been dispelled by the war in which 
Great Britain is now engaged. War is a touchstone of neutrality and 
proves how irrational, and indeed impossible, it is for a person who 
obtains naturalization and takes an oath of allegiance to a new sov- 
ereignty at the same time to retain his original nationality and allegiance. 
In times of peace naturalization is sometimes not taken as seriously as 
it should be, and it is perhaps not fully realized that one who volun- 
tarily leaves his native land and establishes himself in another country 

1 Vol. 8, page 477. 



878 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

and deliberately acquires its nationality should be prepared to cut him- 
self off entirely from his former country, so far as political allegiance is 
concerned. One who is not prepared to make this renunciation abso- 
lutely and without reservation should not acquire a new nationality. 
In relation to this matter one recalls the saying: "No man can serve two 
masters, for either he will hate the one and love the other; or else he will 
hold to the one and despise the other." 

It is interesting to observe in the report of the British Inter-Depart- 
mental Committee from which I have quoted above that the importance 
is recognized of making "conventions with other countries to facilitate 
the abandonment of a claim to retain as subjects persons who become 
naturalized in the other contracting state." 

Great Britain, as well as the United States and every other country, is 
obliged to recognize the existence of dual nationality in cases of children 
born in its territory of alien parents, who may be considered citizens of 
that country under the jus soli and citizens of another under the jus 
sanguinis. As this matter has recently been the subject of considerable 
discussion in the United States and of rather ill-advised criticism of the 
Department of State, it is interesting to note the following statement of 
the British Inter-Departmental Committee: 

The occurrence of cases of double nationality acquired at birth is due 
mainly to the fundamental difference which exists between those coun- 
tries whose law is derived mainly from feudal principles, and those 
countries whose law comes more directly from Roman sources, the for- 
mer regarding the place of birth as the determining factor in consti- 
tuting the relation of sovereign and subject, while the latter look to the 
nationality of the parent, and disregard, more or less, the place of birth. 
Although the statute law of most countries has introduced certain 
modifications of each of these principles, the difference springing from 
the original sources of the system of law still remains. To guard effect- 
ively against the occurrence of cases of double nationality would require 
the assimilation in this respect of all the various systems of law prevailing 
in civilized communities, an ideal which, however desirable, is not likely 
to be realized. 

Under section 14 of the British Nationality Law, a person born in 
British territory, who is a British subject under British law and a subject 
of a foreign state under its law, may, after reaching majority, make a 
declaration of alienage and thereby cease to be a British subject. Such a 
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declaration may also be made by a person who is born of British parents 
in a foreign country and may be considered a British subject under 
British law as well as a subject or citizen of the country in which he is 
born. There is no provision in American law for a declaration of alienage 
on the part of a person who is born in this country of alien parents or 
born abroad of American parents, and who acquires dual nationality at 
birth. It would be a great advantage to have cases of dual nationality 
settled through general international conventions. The simplest and 
perhaps most satisfactory solution of this difficult question would be 
an agreement under which persons born with a dual nationality should 
after reaching majority be considered citizens or subjects of the country 
in which they are domiciled at the time of reaching majority. Under 
such a provision those residing in a third country might be considered 
citizens or subjects of the one of the two countries claiming their alle- 
giance in which they were last domiciled. Such a provision as this would 
seem to be simple as well as reasonable and to obviate the necessity of 
formal declarations of election* Experience shows that many persons 
would neglect making declarations of election, especially in the United 
States. Moreover it is important, generally speaking, that nationality 
and domicile go together. 

Great Britain originally held to the doctrine of indissoluble allegiance, 
but it was provided in the Naturalization Act of 1870 that a British 
subject who should "voluntarily become naturalized" in a foreign 
country should cease to be a British subject. From the report of the 
Inter-Departmental Committee there appears to have been some doubt 
as to whether this provision applied to a British subject who became 
naturalized as a citizen of another country by the performance of some 
act which resulted in naturalization although not primarily performed 
for that purpose. For example, in some of the Latin American countries 
naturalization may be acquired without special application therefor by 
merely taking up public land or marrying a native woman. Section 13 
of the recent British act seems to have been formulated for the purpose 
of avoiding recognition of such indirect naturalization. It reads as fol- 
lows: 

13. A British subject who, when in any foreign state and not under 
disability, by obtaining a certificate of naturalization, or by any other 



880 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

voluntary and formal act, becomes naturalized therein, shall thence- 
forth be deemed to have ceased to be a British subject. 

In the preceding pages we have considered principally the provisions 
of Part II and Part III of the British Nationality Act. It is impossible 
to discuss all the various provisions in detail. The law itself will be 
found in the Supplement to this issue of the Journal. 2 Before closing, it 
may be interesting to note particularly the first section of the law, which 
is found in Part I, and reads in part as follows : 

NATURAL-BORN BRITISH SUBJECTS 

1. (1) The following persons shall be deemed to be natural-born 
British subjects, namely: 

(a) Any person born within His Majesty's dominions and alle- 

giance; and 

(b) Any person born out of His Majesty's dominions, whose father 

was a British subject at the time of that person's birth and 
either was born within His Majesty's allegiance or was a per- 
son to whom a certificate of naturalization had been granted; 
and 

(c) Any person born on board a British ship whether in foreign 

territorial waters or not: 
Provided that the child of a British subject, whether that child was 
born before or after the passing of this Act, shall be deemed to have been 
born within His Majesty's allegiance if born in a place where by treaty, 
capitulation, grant, usage, sufferance, or other lawful means, His Maj- 
esty exercises jurisdiction over British subjects. 

In the main, the above provision was practically declaratory of exist- 
ing British law. There are two notable changes however. The first is 
the provision that children born abroad of naturalized as well as native 
British subjects are themselves born British subjects. The second is 
that citizenship is not transmitted beyond the first generation, except 
in cases of persons born in a country "where by treaty, capitulation, 
grant, usage, sufferance, or other lawful means, His Majesty exercises 
jurisdiction over British subjects." Formerly it was only necessary that 
the grandfather should have been born in British territory, so that 
citizenship was inherited abroad through two generations. Under our 
own law, a person born abroad of an American father is born an American 
citizen, provided his father has resided in this country (Revised Statutes 

2 Page 413. 
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of the United States, section 1993). For many years it was held that 
persons born of American fathers in countries where the United States 
exercises extraterritorial jurisdiction were born citizens of the United 
States, whether or not their fathers had ever resided in this country. 
This construction of the law was recently abandoned by the Depart- 
ment. 3 

According to the American view it is not reasonable that persons re- 
siding in foreign countries should be able to transmit their own original 
nationality to unlimited generations of descendants who have never 
resided in this country and have maintained no real attachment and 
allegiance to the country of their ancestors' origin. As a general prin- 
ciple it is believed that nationality should coincide with domicile. With 
regard to this subject it is of interest to note the remarkable provision of 
section 13 of the German law of nationality of January 1, 1914, which 
reads in part as follows: 

A former German who has not taken up his residence in Germany may 
on application be naturalized by the State of which he was formerly a 
citizen * * * . the same applies to one who is descended from a 
former German or has been adopted as a child of such. Prior to nat- 
uralization a report must be made to the Imperial Chancellor; if he 
raises objections, naturalization does not take place. 

This provision seems to be based upon the assumption that nationality 
and allegiance have no relation whatever to domicile, and seems to be 
intended for the purpose of gathering into German nationality not only 
former Germans naturalized as citizens of other countries, but also per- 
sons of German blood, whatever allegiance they may now profess and 
however remote may have been their ancestors who emigrated from 
Germany. The law goes even a step further in the extraordinary provi- 
sion under which apparently any child adopted by a person of German 
blood may acquire German nationality without ever entering Germany. 
There is no statement or intimation whatever to the effect that the 
country in which the person to be naturalized resides must give its con- 
sent before naturalization can be conferred under section 13 of the 
German law, or indeed, must be notified of the naturalization. 

3 General Instruction to Diplomatic and Consular OfSces of the United States, 
No. 340, July 27, 1914. 
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Finally, attention is called to the provision of section 1 of the British 
Act under which the Secretary of State, or corresponding Dominion 
official, may revoke a certificate of naturalization where it appears to 
have been "obtained by false representation or fraud." This provision 
is broad and general in terms, although it appears from the report of the 
Inter-Departmental Committee to have been aimed primarily at cases of 
persons who acquire British nationality merely in order to obtain British 
protection and without an intention of performing the duties of a British 
subject, and to this extent it is similar to the provision of the second 
paragraph of section 15 of our own Naturalization Act of June 29, 1906. 
It is doubtless applicable to any cases in which naturalization is pro- 
cured in bad faith. One question which naturally arises is whether under 
this provision the British Government will revoke certificates of nat- 
uralization of persons who endeavor to retain or recover their original 
allegiance. 

The writer of this article is not informed whether the new nationality 
act has yet been passed by all of the British Dominions, but has before 
him a copy of the act as passed by the Legislature of Newfoundland, 
June 5, 1915. However, when the original act was passed by the British 
Parliament, it was a foregone conclusion that it would be passed also by 
the various Dominions, which had already signified their approval 
through their representatives in the Imperial Conference. 

The new British imperial law of nationality is worthy of careful study 
and comparison with the nationality laws of this and other countries, by 
those who are interested in the study of history and political science as 
well as by those who are especially interested in the study of interna- 
tional law. 

Richard W. Flournoy, Jr. 



